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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

R B., by and through her )
GQuardian ad Litem F.B., )
and F. B, ) No. CO04-0094 BZ

)

Plaintiff(s), ORDER ON CROSS- MOTI ONS

FOR SUMVARY JUDGMENT

V. )
)
Napa Val l ey Unified School )
Di strict, )
)
Def endant . )
)

On January 9, 2004, F.B., on behalf of herself and her
child, R B., sued the Napa Valley Unified School District
(“the District”) under the Individuals with Disabilities
Education Act (IDEA), 20 U. S.C. 8§ 1401, et seq.‘?

Plaintiffs assert that R B. was eligible for |IDEA services
for the 2001-02 and 2002-03 school years based on an
enoti onal disturbance or other health inpairment, and that

the District failed to provide a free and appropri ate

1 The parties have consented to the jurisdiction of
a United State Magistrate Judge for all proceedings
i ncluding entry of final judgnment pursuant to 28 U.S.C. 8
636(cC).
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public education (“FAPE’). See 20 U.S.C. 8§ 1401(3)(A), (8).
They seek reinbursements in the amount of $140, 643.00 for
the cost of R B.’s private placenent at Internmuntain
Children’s Home and Services (“Internountain”),? $1,500 for
an expert’s assessnent, and $3,000 paid to an educati onal
consultant to |ocate Intermountain. They al so seek
reasonabl e attorneys’ fees and costs. Now before ne are
the parties’ cross notions for summary judgnent.

The facts set forth in the adm nistrative record are
| argely undi sputed. R B. was born in May 1991, and as an
i nfant was placed in foster care. At one year of age, a
neur ol ogi st eval uated her and found that she was havi ng
probl ens associated with exposure to illicit drugs in
utero, including irritability, delayed visual maturation,
central hypertonia, and delayed gross motor skills. At
ei ghteen nont hs she was placed with F.B., a single nother,
who subsequently adopted her. At approxi mately two-and- a-
hal f years of age, R B.’s biological father allegedly
sexual |y abused her during an unsupervised visit.
Foll owm ng the incident, she displayed severe enotional
synptons, including self-nutilation and inappropriate
di spl ays of affection.

In June 1994, she was di agnosed with Attention Deficit
Hyperactivity Disorder (“ADHD’) and was prescribed

nmedi cation to treat her synptons. In Septenber 1994, she

2 Thi s anount includes $118, 000 that was paid by San

Franci sco Adoption Assistance, to which plaintiffs claim
they are entitled because it is a resource no | onger
available to them
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was di agnosed with Reactive Attachnment Di sorder and Post
Traumatic Stress Disorder (“PTSD").

R B. was assessed in February and March 1996. The
assessnent noted that R B. had made significant progress,
and did not denonstrate devel opnental delays in gross and
fine notor skills, speech and | anguage, self-help skills,
and cognitive ability. Her primary areas of difficulty
remai ned in the “social and enotional domain.” The
assessnent concluded that although she had strong | anguage
skills and cognitive abilities, she nonetheless qualified
for special education based on a |learning disability, and
an individualized education program (“1EP”) was devel oped
to address these issues.?

At the beginning of the 1997-98 school year, R B.’s
not her placed R B. in private school, but within several
nont hs she returned to the District. |In January 1998, the
District assessed R B., and followi ng an | EP neeti ng,
concluded that she no | onger qualified for special
education services. R B.’s nother disagreed, and requested
a reassessnent. Emly Jordan, Ph.D., a District
psychol ogi st, reassessed R B. In her evaluation, Dr.
Jordan noted that R B. was making excellent academ c
progress, and her difficulties maintaining interpersonal
rel ati onshi ps were not adversely inpacting her school

performance. Although the District concluded that R B. did

3 An “individualized education prograni or “IEP’ is
a witten statenent for a child with a disability that is
devel oped, reviewed, and revised in accordance with the
procedures set forth in 20 U S.C. 8§ 1414(d)(1)(A).

3
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not meet the criteria for either a learning disability or
serious enotional disturbance, it devel oped an
accommodati on plan pursuant to section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794 (“504 Plan”),
to address R B.’s ADHD, and a Cl assroom Behavi or al
Intervention Plan to address R B.’s behavi oral
difficulties.*

During the 1998-99 and 1999- 2000 school years, R B.
had several behavioral incidents at school, one of which
resulted in a one-day suspension. During the 2001-02
school year, the first year at issue in this case, R B. was
suspended for a total of four-and-a-half days for tw sting
another child s armduring recess and for defiant behavior
at recess and in class. On two occasions, the school
called on local |aw enforcenent to assist in renoving her
fromthe prem ses. She was also renoved from her nusic
cl ass for several weeks after commenting that she hoped her
musi c teacher would “die.” R B.’s behavioral difficulties
were particularly pronounced during the second trinester of
t he 2001-02 school year. On February 22, 2002, the
District inplemented a Behavior Support Plan, and her
behavi or inmproved during the third trinester of the 2001-02
school year.

R.B.’s grades were consistently average to above

average, and by the 2000-01 school year, her achievenent

4 Section 504 of the Rehabilitation Act prohibits

federal |l y-funded schools fromdiscrimnating agai nst
students on the basis of a disability. See 29 U.S.C. § 794.

4
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test scores had increased to the 80th and 90th percentile.
Her achi evenent test scores declined slightly during the
2001- 02 school year, but remmi ned average to above average.
On a scale of one through five she received grades of four
and five in all subjects. According to R B.’s teacher,
Joseph Silveira, although she was in fifth grade her
vocabul ary scores on one test placed her sonmewhere between
an eighth and tenth grade |evel.

Duri ng the 2001-02 school year, R B.’s nother
contacted an educational consultant, and eventually
retai ned Paul a Sol onon, Ph.D., a |icensed psychol ogi st and
clinical director at a residential treatment center for
enotional ly di sturbed adol escents. Dr. Sol onon assessed
R B. in Spring 2002. In her evaluation, Dr. Sol onon
concl uded that although R B. nmade “significant academ c
progress each year, and is at average in nost subjects, and
above average in math, nost of her academi c skills are not
at the level expected given her intelligence.”
Adm nistrative Record (“A-R ”) at Tab 29. She further
stated that “public schools have been able to neet [R B.’ s]
cognitive needs, but have repeatedly failed to address her
enoti onal and behavi oral needs.” 1d. Her diagnostic
i npression was that R B. suffered from ADHD, intermttent
expl osi ve disorder, recurrent, noderate, early onset, mmjor
depressive disorder, and PTSD. Based on her assessnent,
she recommended that R B. be placed in a residential
treat ment program

On July 15, 2002, R B.’s nother notified the District

5
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that she intended to place R B. in a residential program
On August 6, 2002, she requested a due process hearing
pursuant to 20 U.S.C. 8§ 1415(f)(1).° On August 16 2002,
R.B.’s nother placed her in Internmountain, a private
residential treatnent program | ocated in Montana. Denise
Struven, a District psychol ogi st, assessed R B. at
I ntermountain in Decenber 2002. Struven concluded that
R. B. had superior intellectual ability; that her academ c
skills tested at or above grade |level; and that although
she had some difficulty with interpersonal relationships
and exhi bited synptons of depression, she did not neet the
rel evant special education eligibility criteria. On
January 31, 2003, the District held an I EP neeting, and the
| EP team determ ned that R. B. was not eligible for special
education.®

During the 2002-03 school year, R B. attended
Intermountain. At Internmountain, she exhibited sone
I nappropri ate behavior, nost of which appears to have
occurred outside of the classroom Her grades generally

remai ned average to above average. She devel oped

5 A parent nmay request an inpartial due process
hearing with respect to any matter relating to the
identification, evaluation, or educational placenment, of the
child, or the provision of a free and appropriate public
education to such child. See 20 U.S.C. 8§ 1415(b)(6), (f)(1);
34 C.F.R 8 300.507 et seq.

6 The I EP teamincluded Laura MIler, Director of
Speci al Education, a special education teacher, Janis
Spar ks, Principal of Donal dson Way El enentary School and
general education teacher, Denise Struven, Donna Poni nski,
both District psychologists, Sally J. Dutcher, an attorney
for the District, and Jane F. Reid, plaintiffs’ attorney.
Tab 31.
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relationships with Intermountain staff, including her
teacher, and began to make friends.

A due process hearing was held pursuant to 20 U. S.C. 8§
1415(f)(1) before a Hearing O ficer for the California
Speci al Education Hearing O fice (“the hearing officer”)
over the course of six days in June and August 2003. 1In a
Si xteen-page witten decision issued on October 15, 2003,
the hearing officer concluded that R B. did not neet the
eligibility criteria for special education as a student
wi th an enotional disturbance and/or other health
I mpai rment for either the 2001-02 or 2002-03 school year.
Based on this conclusion she determ ned that the District
was not required to provide special education or related
services; nor was R B.’s nother entitled to reinbursenent
for tuition at Internountain. Follow ng the decision,
R.B.’s nother, on behalf of both herself and her child,
filed this conplaint

In an | DEA action, the party chall enging the hearing
of ficer’s decision bears the burden of persuasion. (Clyde

K. v. Puyallap Sch. Dist. No. 3, 35 F.3d 1396, 1399 (9th

Cir. 1994). The court shall receive the records of the
adm ni strative proceedi ngs; shall hear additional evidence
at the request of a party; and basing its decision on the
preponderance of the evidence, shall grant appropriate
relief. 20 U S.C. 8§ 1415(i)(2)(B). Although judici al
review of state adm nistrative proceedi ngs under the |DEA
is | ess deferential than review of other agency actions,

OQai Unified Sch. Dist. v. Jackson, 4 F.3d 1467, 1471 (9th

7
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Cir. 1993), “the provision that the reviewing court is to
base its decision on the ‘preponderance of the evidence is
by no neans an invitation to the courts to substitute their
own notions of sound educational policy for those of the

school authorities which they review ” Bd. of Educ. of

Hendri ck Hudson Central Sch. Dist., Westchester County V.

Row ey, 458 U. S. 176, 206 (1982). “The anmount of deference

accorded the hearing officer’s findings increases where

they are thorough and careful.” Capistrano Unified Sch.

Dist. v. Wartenberg, 59 F.3d 884, 891 (9th Cir. 1995).

After considering the hearing officer’s findings carefully
and endeavoring to respond to the hearing officer’s

resol ution of each material issue, the court is “free to
accept or reject the findings in part or in whole.”

Capistrano Unified, 59 F.3d at 891 (quoting G egory K. v.

Longvi ew Sch. Dist., 811 F.2d 1307, 1311 (9th Cir. 1987)).

“When the court has before it all the evidence regarding
the disputed issues, it may make a final judgnent in what

is not a true summary judgnment procedure [but] a bench

trial based on a stipulated record.”” Mller ex rel

MIller v. San Mateo Foster City Unified Sch. Dist., 318 F.

Supp. 2d 851, 859 (quoting Qai, 4 F.3d at 1472).

Plaintiffs challenge the District’s determ nation that
R B. was not a child with a disability within the neaning
of the IDEA during the 2001-02 and 2002-03 school years. A
“child with a disability” means, anong others, a child with
a “serious enotional disturbance” or “other health

i npai rment,” who by reason thereof, “needs speci al

8
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education and related services.”’” See 20 U S.C. §
1401(3)(A). To qualify as an enotional disturbance or
ot her health inpairment, the child s condition nust
adversely affect her educational performance.® 34 C F.R
88 300.7(b)(4)(i)&(9); see also 5 Cal. Code of Reg. 8§
3030(i); J.D. v. Paulette Sch. Dis., 224 F.3d 60, 66-68

(2nd Cir. 2000); Katherine S. v. Umbach, 2002 W 226697,

*11-12 (M D. Ala. 2002).

Plaintiffs argue that R B. had a serious envotional
di sturbance or other health inpairnment because she was
unable to maintain interpersonal relationships, exhibited
I nappropri ate behavior, had a general pervasive nood of
unhappi ness or depression, and was di agnosed with ADHD
They contend that R B.’s condition occurred for a |ong
period of tinme to a marked degree and adversely affected

her educational performance. They primarily rely upon the

! “Speci al education” means “specially designed
instruction, at no cost to parents, to neet the unique needs
of a child with a disability, including (i) Instruction
conducted in the classroom in the home, in hospitals, and
institutions, and in other settings; and (ii) Instruction in
physi cal education.” 20 U.S.C. § 1401(25); 34 CF.R 8
300.26. “Rel ated services” nmeans “transportati on, and such
devel opmental , corrective, and other supportive services . .
. as may be required to assist a child with a disability to
benefit from special education.” 20 U S.C. 8§ 1401(22).

8 If achildis determned to be eligible for
speci al education services, the court nust then determ ne
whet her the state conplied with the procedures set forth in
t he I DEA, and second, whether the | EP devel oped for the
child is “reasonably calculated to enable the child to
recei ve education benefits.” Row ey, 458 U.S. at 206-07. In
this case, the District determned that R B. did not neet
the eligibility criteria for a “child with a disability,”
and therefore it did not have an IEP in place for her during
either of the years at issue.
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testinony and reports of Dr. Solonmon. In their reply, they
also rely on the testinmony of Tina Mrrison, a psychol ogi st
at Internmountain, and Kathy Brandt, R B.’s speci al
educati on teacher at Internountain.

Vet her R.B. had a serious enpotional disturbance or
other health inmpairnment is a close question. R. B. appears
to have been able to develop relationships with peers and
teachers. See 34 CF.R 8§ 300.7(b)(4)(B). RB.’s
behavi oral problens occurred sporadically; her nost severe
behavi oral difficulties were confined to the second
trimester of her fifth grade year; and during this tine she
was not consistently taking her ADHD nmedi cation. See 34
C.F.R 8 300.7(b)(4)(C). The hearing officer presided over
a six day hearing, and had the opportunity to judge the
credibility and denmeanor of a nunber of w tnesses. Her
deci si on exceeds sixteen single-spaced pages, and is

t horough and careful. See Capistrano, 59 F.3d at 891. The

parties have not submtted any additional evidence. Having
I ndependently reviewed the record, and giving due deference
to the hearing officer, | agree with her finding that
plaintiffs have not established that R B. had a serious
enoti onal disturbance or other health inpairment within the
meani ng of the IDEA. See 20 U S.C. 8§ 1401(3)(A); 34 C.F. R
§ 300.7(b)(4)&(9).

Even if plaintiffs could establish that R B.’s
condition met the criteria set forthin 34 CF.R 8§
300.7(d)(i)(B),(C) or (D, they have failed to show that it

adversely affected her educational perfornmance during

10
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ei ther the 2001-02 or 2002-03 school year. See 34 U . S.C. 8
300.7. They have also failed to denonstrate that R B.
needed “speci al education or related services.” See 20
US. C 8§ 1401(3)(A). During the 2001-02 school year
R. B.’ s nost serious behavioral incidents occurred outside
of school. Although she al so exhi bited inappropriate
behavi or in school, the District had both a 504 Plan and a
Cl assroom Behavioral Intervention Plan in place to address
her ADHD and her behavior. When her behavi oral
difficulties increased during the second trinmester of the
2001- 02 school year, culmnating in a suspension on January
16, 2002, the District responded by devel opi ng a Behavi or
Support Plan. R B.’s behavior inproved during the third
trimester of the school year, and she returned to the honor
roll.?®

Plaintiffs’ contention that R B.’s potential was
greater than what was reflected in her grades and test
scores i s unpersuasive. The | DEA does not require the
District to provide an education that maxim zes the child' s

potential. See Row ey, 458 U S. at 189-90. R B.

mai nt ai ned above average grades, and her achievenent tests
were satisfactory or higher. The only noted exception is
the decline in her spelling achi evenment test score, which
dropped fromthe 99th percentile to the 57th percentile.

This is still within the average range. All of her other

9 Al t hough I could find no evidence of her return in
the record, the District so contends, the hearing officer so
found, and plaintiffs did not dispute this contention during
argument .

11
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scores remai ned average to above average. Wiile R B. was
taken off of the honor roll briefly during the second
trimester of the 2001-02 school year because of her
behavi or, her behavior inproved during the third trinmester,
follow ng the inplenentation of the Behavior Support Pl an,
and she returned to the honor roll.?10

Plaintiffs rely heavily on Dr. Solonon’s concl usion
that R B.’s behavior adversely affected her educati onal
performance. As the hearing officer noted, Dr. Solonon did
not observe R B. in the classroom or neet with her
teachers. Dr. Solonon relied, in |large part, on the
not her’s reports of school incidents, and did not perform
t he assessnent for the purposes of determ ning “school
functioning,” or review R B.’s grades in any detail. Her
concl usions are contradicted by those of Struven, a
Di strict psychol ogi st who observed R B. in the classroom
setting.

Plaintiffs’ claimthat the District admtted that
R B.’s behavior adversely affected her educati onal
performance in the February 2002 Behavi oral Support Plan is
al so unavailing. Although the Behavi oral Support Plan
i ndi cated that R B.’s behavior was inpedi ng her |earning,
it is not clear to what extent. See AR at Tab 44. More
i nportantly, the District inplenmented the plan to address
R. B.’ s behavior during the second trinester, and it appears

to have been effective, as R B.’s behavior inproved during

10 See fn. 9 supra.

12
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the following trinmester. Even if it had not inproved,

t hese statenents would still be insufficient to denonstrate
that R B. needed special education. See 20 U S.C. 8§
1401(3) (A).

Al t hough R B. appears to have had difficulties
socializing with her peers, plaintiffs have not established
that this adversely affected her educational performance or
requi red special education or related services. 20 U S.C
§ 1401(3)(A); 34 C.F.R 8§ 300.7(d)(4)(i). Silveira and
Sparks both testified that they had good rel ati onships with
her and that she was friends with other students at school.
Silveira attended one of her piano recitals, and a third
grade teacher at the school invited R B. to tutor her
students in reading. R B. attended activities outside of
school, and appears to have devel oped friends. The hearing
of ficer was particularly persuaded by the testinony of her
teacher, the principal, and a famly friend regarding
R B.’s interpersonal relationships. Having independently
reviewed the record, | agree with the hearing officer’s
concl usion that although R B. appears to have sone
difficulty in social situations, she seened to have been
able to maintain satisfactory peer and teacher
rel ati onshi ps.

Plaintiffs have also failed to establish that R B. net
the IDEA's eligibility criteria for the 2002-03 school
year, when she attended Internmountain. Wiile R B.’s
behavioral difficulties increased at first, once she

adjusted to her new environnent, she began to devel op

13
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relationships with staff, her teacher, and other students.
Struven, who assessed R B. in Decenber 2002 al so noted that
R B.’s academi c skills tested at or above grade |evel, and
concl uded that although she had sonme difficulty with
i nterpersonal relationships and exhibited synptons of
depression, she did not neet the criteria for special
education eligibility based on an enotional disturbance.
Morrison's testinony also confirms that many of her non-
school rel ated behavioral difficulties, some of which also
mani f ested thensel ves in the school context, subsided. As
Morrison noted, “She's connected a | ot of her acting out
behavi ors and problens in school to her anger at her nother
because she was a school teacher.” A R at Tab 133
(Morrison at 68). This suggests that R B. benefitted from
Internountain in part because she was sheltered fromthe
probl ens she was havi ng outside of school.* In sum R B.’s
enoti onal and behavi oral problens do not appear to have
substantially escal ated during the 2002-03 school year, as
plaintiffs contend.

While R B. had enotional and behavioral difficulties,
there is considerable dispute about the nature and gravity
of these problens. The hearing officer, who is entitled to

sone deference, concluded that they were not so serious as

11 VWile plaintiffs also rely on Seattle Sch. Dist.
No. 1 v. B.S., 82 F.3d 1493 (9th Cir. 1996), that case is
di sti ngui shable. Anmong ot her things, the record does not
denonstrate that R B.’s behavior was conparable to the
severe enotional and behavioral disabilities at issue in
that case, which required the student to be expelled from
school and tenporarily hospitalized in a psychiatric
facility. 1d. at 1496.

14
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to require special education. See Capistrano, 59 F.3d at

891. Having independently reviewed the record, | reach the
sanme concl usion as the hearing officer, and find that
plaintiffs have not net their burden of denpnstrating,
based on a preponderance of the evidence, that R B. was a
“child with a disability” within the nmeaning of the |DEA
during the 2001-02 and 2002-03 school years. See 20 U S.C.
88 1401(3)(A), 1415(i)(2)(B).

Plaintiffs also contend that the District commtted a
procedural error by not including a regular and speci al
education teacher in the January 2003 | EP team The | DEA
requi res that at |east one regul ar education teacher be
i ncluded on an IEP teamif the child is, or may be,
participating in the regular education environnment. 20
U S.C. 8§ 1414(d)(1)(B); 34 C.F.R 8 300.344(a)(2). This

duty is mandatory, not discretionary. ML. v. Federal Wy

Sch. Dist., 394 F.3d 634, 643 (9th Cir. 2005). The | DEA

also requires the IEP teamto include “[a]t | east one
speci al education teacher of the child, or if appropriate,
at | east one special education provider of the child.” 34
C.F.R 8 300.344(a)(3). However, “[n]ot all procedural
flaws require a finding of denial of IDEA rights.” Ford

ex. Rel. Ford v. Long Beach Unif. Sch. Dist., 291 F. 3d

1086, 1089 (9th Cir. 2002). To determ ne whether a
procedural error denies a student’s rights under the |DEA
the court nust exam ne whether it resulted in a | oss of
111

111

15
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educati onal opportunity.' Amanda J. v. Clark County Sch

Dist., 267 F.3d 877, 892 (9th Cir. 2001); WG Bd. of

Trustees of Target Range Sch. Dist. No. 23, M ssoul a,

Mont., 960 F.2d 1479, 1484 (9th Cir. 1992)).

The District does not dispute that Brandt, R B.’s
speci al education teacher at Internountain, was not present
at the January 31, 2003 IEP neeting. R B.’s nother and her
attorney attended the January 31, 2003 neeting; neither
obj ected to Brandt’s absence. Plaintiffs have also failed
to establish that her absence resulted in a | oss of
educati onal opportunity. At the tine of the January 31,
2003 1 EP, R. B. had been at Intermountain for approxi mtely
six nmonths, and had only been in Brandt’s class since
Novenber 2002. \While Brandt was not at the |EP neeting,
Struven spoke with Brandt during her assessment of R B. at
I ntermountain, and included this information in her
eval uation. Struven also reported her evaluation and
observations of R B. at Intermountain to the |IEP team at
the January 31, 2003 I EP neeting. Plaintiffs have not
pointed to specific evidence in the record nor have they

made any additional evidentiary showing to support their

12 The Ninth Circuit recently reaffirmed that a
regul ar education teacher nmust be included on the I EP team
See ML., 394 F.3d 634. Two of the three judges on that
panel, relying on prior Ninth Circuit precedent, also noted
that the om ssion of a regular education teacher should be
exam ned under the harm ess error standard, and the court
shoul d consi der whether the procedural error resulted in a
| oss of educational opportunity. |d. at 651, 662 (Gould,
J., concurring in part, Clifton, J., dissenting) (citing
Shapiro, 317 F.3d 1072; Amanda J., 267 F.3d 877; WG , 960
F.2d 1479).

16
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contention that omtting Brandt resulted in a deprivation
of R B.’s educational opportunity. | therefore find that
plaintiffs have failed to denonstrate how not i ncl uding
Brandt, who had been teaching R B. for |less than three
nonths, resulted in a | oss of educational opportunity.
Plaintiffs also contend that the District failed to
i nclude a regul ar education teacher of the child on the IEP
team Again, neither plaintiffs’ counsel nor R B.’s nother
objected. In addition, Janis Sparks, R B.’s kindergarten
teacher and principal of Donal dson Way El enentary School,
was on the EP team \Vhile plaintiffs contend that the
District should have included a regul ar education teacher
fromthe mddle, rather than the el enmentary school, they
have cited no authority for this proposition. R B. had
never attended the m ddle school. Sparks was famliar with
R. B. and her emotional and behavioral difficulties.
Plaintiffs have not shown that the absence of a teacher
fromthe mddle school resulted in a | oss of educati onal

opportunity. 13

13 Plaintiffs also contend that the |IDEA required the
District to evaluate R B. prior to the end of the 2001-02
school year. See 20 U.S.C. 1412(a)(3)(A). The District did
not overlook R B.’s condition; it had both a 504 Plan and a
Behavi or Support Plan in place. Plaintiffs do not dispute
that R B.”s nother did not request an assessnent during the
2001- 02 school year, or that R B. was otherw se referred for
such an assessment. R. B.’s nother did not even notify the
District of her intent to renove R B. fromthe District
until after the end of the school year. Shortly thereafter,
the District agreed to assess R B. Plaintiffs have not
established that the District was required to assess R B.
prior to this date, and in any event, | have determ ned that
R B. did not neet the eligibility criteria under the |DEA
during the 2001-02 school year. See 20 U.S.C. 88§ 1401
1412(a)(3)(A); Clay T. v. Walton County Sch. Dist., 952 F.

17
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A school district satisfies the |IDEA “by providing
personal i zed instruction with sufficient support services
to permt the child to benefit educationally fromthat
instruction.” Row ey, 458 U. S. at 203. The record
di scloses the District did this during the rel evant years
by providing her with such support as a 504 Plan and a
Behavi or Support Plan. R. B. benefitted educationally from
t hese services as she consistently tested above the 70th
percentile, save for one spelling test, and nade progress
in dealing with her behavioral problens, as when she worked
her way out of the “rough patch” that was the second
trimester of that year

For the foregoing reasons, plaintiffs’ notion for
sunmary judgnent is denied, and defendant’s notion is
granted. Accordingly, plaintiffs’ request for
rei mbursement for the cost of the residential treatnent
program at Intermountain, for the cost of Dr. Solonon’s
assessnment, and for the costs of the educational consultant
I's denied. Judgnment shall be entered in favor of
def endant .

Dat ed: June 2, 2005
[ s/ Bernard Zi mrer man

Ber nard Zi mrer man
United States Magistrate Judge

G \ BZALL\ - BZCASES\ R. B\ M5J. wpd

Supp. 817, 823 (MD. Ga. 1997).
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